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in Ottawa and…on the Move

Who would have guessed that Ottawa, 
Canada would have been the site of the 
research that shaped the African Union’s 

withdrawal strategy for reform of the International 
Criminal Court (ICC)? Last year, Carleton 
professor of Global and International Studies 
(BGInS), also cross appointed in Law and Legal 
Studies and African Studies, Kamari Clarke, and 
research interns from Carleton’s BGInS program  
worked daily on the research that would be the 
launching ground for the African Union (AU)’s 
strategy for addressing their dissatisfaction 
with the ICC’s predominantly Africa focus. In 
preparation for the AU’s Ministerial meeting with 
the United Nations Security Council (UNSC) 
and later for the AU Summit and the ICC’s 
Assembly of State meeting in the Hague, Clarke’s 
team conducted the constitutional research 
that she and her associates used to analyze 
the status of state withdrawals from treaties 
under International Law which recently won her 
university recognition by being Carleton’s 2017 
Faculty of Public Affairs Research Prize winner.
 Her work is complex as it is engaged with 
the African Union’s controversial call for a collective 
withdrawal from the Rome Statute for the ICC. The 
backdrop – the AU claims that the ICC unfairly targets 
African leaders because for the past fifteen years all 
of its cases have involved African situations. In this 
political context, Clarke served as an AU consultant 
to investigate whether the concept of “collective 
withdrawal” was plausible in international law. And 
if so, what would be the implications for states that 
signed that treaty? She led the production of a 150-
page report and advisory document that included 
a state-by-state analysis of the constitutional 
considerations in each of the thirty-four African 
states that are parties to the Rome Treaty for 
the ICC.  The report offers historical background 
through which to contextualize Africa’s relationship 
to the ICC, considers the implications of treaty 
withdrawals, and examines whether there can be 

a collective withdrawal from the statute in the 
event a regional treaty is ratified. The purpose 
is to clarify the steps for state withdrawal while 
recognizing any possible political, social and 
economic implications of doing so. The work 
ultimately charts a roadmap for establishing 
a regional mechanism to address many of 
the economic crimes seen as root causes of 
violence in Africa. It has since influenced the 
AU’s strategy on international justice in Africa.
 By examining whether the concept of 
“collective withdrawals” can be seen as viable 
in international law, Clarke has noted the 
lack of precedents for such developments in 
customary international law and the importance 
of the unilateral nature of treaty signing and 
their obligations. By stressing the importance 
of seeking reforms within the ICC or pursuing 
unilateral withdrawals that are in keeping with 
Rome Statute for the ICC treaty rules, the 
report redirected the AU’s withdrawal strategy 
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to focus instead on pursuing ICC amendments 
while leaving open the possibility of withdrawal if 
particular amendments were not resolved.  
 The report was circulated among 
participants and delegates at the 15th session 
of the Assembly of State Parties (ASP) – a 
legislative body representing more than 130 
nation states - in November 2016 and fed into 
the general debate following the announcement 
of withdrawal by three African countries as well 
as the Assembly 
of Heads of 
State and 
Government 
Decision 
and also the 
withdrawal 
strategy 
adopted by the 
AU Assembly 
at the January 
2017 summit. 
Since then, 
the AU has 
focused on the 
ratification of the 
Malabo Protocol 
which would 
establish an 
African Court of 
Justice and Human Rights.
 In helping to develop a ratification plan 
for institutionalizing the newly forming African 
Union court Clarke has helped the AU develop 
strategies for building African judicial capacity 
where necessary, especially in post-violence 
regions so that those victimized by violence can 
also pursue legal recourse. As she notes, 
 Frankly, courts have specific purposes 
and they are not always the path to justice.  But 
when they are the only option for addressing 
mass violence it’s important to be clear about 
what conduct needs to be adjudicated.
 Clarke is concerned, however, that too 
often hybrid courts and tribunals are seen as the 
answer to Africa’s problems when the conduct 
that is actually being adjudicated is not at the core 
of the root cause of violence.  For this reason, she 
argues; “the African court will make a number 
of important contributions to international law 

because of the inclusion of various economic 
crimes that are key to the forms of violence that 
we’re seeing in Africa. Toxic dumping, corruption, 
drug trafficking are amongst the crimes that 
are being elevated to the level of international 
crimes. Corporate criminal liability is one of the 
modes of liability that was written into the treaty. 
So if the African court can pursue some of these 
crimes that are of greatest concern to ordinary 
Africans then along with political strategies 

around addressing 
inequality we can 
actually begin to 
address the roots 
of mass violence.”
 C l a r k e ’ s 
insights are now 
serving as the 
basis for a new 
ratification plan for 
the African court, 
and she is making 
key contributions 
to scholarly and 
politically engaged 
work on Africa and 
ICC debates.  For 
the past four years, 
Clarke has been 
providing research 

and technical assistance to the African Union 
Legal office as they advise member states on 
their treaty obligations to the Rome Statute and 
develop strategies around the operationalization 
of the African Court for Justice and Human Rights. 
She had participated in the Specialized Technical 
Committee Meetings of the legal advisers of 
African States at the AU in Addis Ababa in which 
eight draft African treaties and model laws were 
presented, discussed, and debated and the 
meeting in which the Malabo Protocol for the 
African Court was actually adopted.
 Along with the technical assistance work 
and the Withdrawal study, Clarke’s expertise 
(ranging from social and political theory, to 
international criminal law, legal anthropology, and 
religious, transnational and social movements) 
has played a critical role in reframing the 
conversation about justice in Africa as one about 
addressing structures of violence and their 
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meanings to everyday people.  Her scholarly 
book publications have also been influential in 
this arena with the recent publication co-edited 
with Abel Knotternus and Eedfje de Volder, 
Africa and the ICC: Perceptions of Justice, 
(Cambridge University 
Press (CUP). The book 
offers a lens through 
which to make sense of 
analyses of international 
law by drawing on 
“perception theory” 
rather than simply legal 
interpretation. Thus, it 
explores what justice in 
Africa means by posing 
questions about history, 
politics, economics, 
representation and 
legal interpretation. 
 Clarke’s 
previous book, Fictions 
of Justice: The International Criminal Court and 
the Challenge of Legal Pluralism in Sub-Saharan 
Africa (2009), contributed to heated debates 
over the politics of international tribunals and set 
the foundations for the development of a new 
field of legal studies she calls the anthropology 
of justice. This work established her as an expert 
in the socio-legal study of international justice 
and from there she went on to work on the ICC, 
the African Court, and the politics of international 
justice.
 More recently she has been collaborating 
with Professor Charles Jalloh and former AU legal 
counsel, Professor Vincent Nhemelle, on a major 
book project with Cambridge University Press, 
The African Court of Justice and Human Rights: 
A Compendium. Funded by the Open Society, 
the 2018 print volume will also be released in 
Open Access format. The compendium will 
therefore serve as a key knowledge base for 
understanding the emergent African Court and its 
challenges. Also forthcoming is a single authored 
interdisciplinary book, Affective Justice: The 
ICC and the African Union (forthcoming, 2018). 
Clarke speaks in an animated way about this 
book as she describes the relevance of emotion 
and its necessary, yet complex deployment in 
international law. For example, she notes that 

the “ICC does not have a police force, it doesn’t 
have a state apparatus to do its work. It works 
through emotionally powerful inducements that 
involve the protection of “the victim” and the 
need to “hold individual perpetrators responsible 

for mass crimes.”
 This argument 
has formed the core 
of her forthcoming 
book. She argues that 
“international justice, 
expressed through 
liberal legality, needs 
affectivities in order 
to be established as 
seemingly legitimate. 
Those affects 
emerge as physical 
and psychological 
responses and 
expressions that are 
embedded in particular 

socio-historical structures.” As such,
she describes the way that contemporary 
international justice is institutionalized through 
“feeling rules or norms” and that these feeling 
rules structure the emotional responses that 
are deemed appropriate or normal in particular 
situations. 
 This ground-breaking research, published 
in a variety of  reports and journals, has provided 
insights into the extra-legal contexts through 
which to understand political decision-making 
among African leaders. They have contributed 
centrally to the establishment of her scholarly 
reputation in African postcolonial approaches to 
international justice. 
 Prior to her appointment as professor 
in Global and International Studies (BGINS) at 
Carleton, Kimari Clarke taught at Yale University 
from 1999 to 2013 where she honed her craft 
teaching bright, highly motivated students about 
law, culture, power, religion and inequality. Now, 
back in Canada, the Ontario native is helping to 
shape the expanding and very successful BGINS 
program. In the process she is exposing students 
to pressing issues at the forefront of African 
Studies and even offering opporunties for them to 
get involved. Carleton is very fortunate to have her.

“ICC does not 
have a police 
force, it doesn’t 
have a state 
apparatus to 
do its work. It 
works through 
e m o t i o n a l l y 
p o w e r f u l 
inducements 

that involve 
the protection 
of “the victim” 
and the need 
to “hold 
i n d i v i d u a l 
perpetrators 
responsible for 
mass crimes.” 
K. Clarke


