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The  turn  to  African  political  and legal  mechanisms should  not  automatically
suggest the end of legitimate systems of accountability in Africa. We have seen
this type of dismissal of “African solutions” for far too long. The reality is that an
African  regional  court  has  the  potential  to  address  both  political  and  legal
solutions  to  deeply  historical  and political  drivers  of  violence on the  African
continent. By addressing the benefits that the proximity of an African regional
court can offer, regional policy makers and the international community more
broadly should consider what an African political and legal architecture can offer
a continent that has outsourced the management of its violence for far too long.
One of the beneficiaries of the outsourcing of the management of violence in
Africa has been the International Criminal Court (ICC).

In the first twelve years of its existence, the ICC has investigated 21 cases in 9
situations, all in African countries: the Central African Republic, the Democratic
Republic of  the Congo, The Ivory Coast,  Darfur,  the Sudan, Uganda, Kenya,
Libya,  and  now  Mali.  The  ICC  has  issued  19  warrants  of  arrest  and  9
summonses to appear– all  involving Africans.  As a result,  the ICC has been
sharply  criticized for  its  decision  to  pursue cases exclusively  on the  African
continent.  It  is  especially telling that the African Union (AU),  initially  a strong
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to  debates  in  AU  and  African  political  circles  about  whether  judicial  action
initiated by a court based in Europe is the best way forward. ICC selectivity
coupled  with  earlier  extradition  requests  by  European  national  courts  have
catapulted  the  extension  of  the  criminal  jurisdiction  of  the  African  Court  on
Human  and  People’s  Rights.  This  Arusha,  Tanzania  based  court  with  an
expanded jurisdiction has been conceptualized as having two chambers – one
with  criminal  and  one  with  civil  jurisdiction.  The  goal  is  to  address  legal
questions involving individuals as well as corporations and to manage Africa’s
violence on its own soil.

The proposal to create an African court with criminal jurisdiction is expected to
expand  the  punishable  crimes  beyond  the  ICC core  crimes:  crimes  against
humanity,  war  crimes,  genocide,  and  aggression.  This  would  include  crimes
seen as relevant to Africa’s resource wars and various illegal economies. With
the shift in focus from the core political crimes being adjudicated by the ICC, the
core  crimes  of  the  African  court  are  primarily  economic  in  nature.  More
importantly,  they  are  seen  as  being  at  the  heart  of  African  violence.  These
crimes include mercenaries,  terrorism, corruption, illicit  exploitation of natural
resources, piracy, money laundering, and the trafficking of drugs and hazardous
waste.

Future action concerning the turn to an African regional court and the future of
accountability  in  Africa  should  compel  us  to  engage  with  the  following
controversies more thoughtfully: (1) the definition of unconstitutional change of
government (UCG), and whether it should be criminalized rather than treated as
a matter to be addressed by the AU Peace and Security division, and (2) the
inclusion of a provision to overturn the irrelevance of official capacity that has
become a norm in post-Cold War international criminal tribunals.

First, the change of governments of some African states, particularly in North
Africa, has taken place through popular uprisings. In 2011, the North African
uprisings forced many people, particularly AU officials and leaders of African
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major AU instruments – the Lomé Declaration, the Constitutive Act of the African
Union, and the Addis Charter – condemn UCG as a political/diplomatic problem.
Article  28  of  The  Protocol  of  the  African  Court,  however,  would  make UCG
subject to criminal prosecution. It would be prudent to work on revisions to that
Protocol so that defendants are criminally prosecuted for UCG only after the
Peace  and  Security  Council  determines  that  an  unconstitutional  change  of
government (as defined in article 28E) has occurred and diplomatic efforts at
redress  have  failed,  only  then  making  criminal  prosecution  an  appropriate
remedy.

Second, the question of immunity of African heads of state and the presumption
that the establishment of an African court with expanded criminal jurisdiction is
synonymous with the lack of accountability. The defense of both functional and
personal immunity by African states has arisen out of a concern for the integrity
and capacity of an African leader to maintain peace and stability within their
countries  without  threat  of  potentially  politically-motivated  prosecution.  It  is
worth  paying  attention  to  the  AU’s  claim  regarding  the  state  of  existing
customary  international  law,  which,  in  its  view,  allows for  immunity  for  such
officials.  This  interpretation  insists  that  customary  international  law  still
recognizes  immunity  for  heads  of  state  while  in  office  and  that  there  is  no
international  custom that  sets  out  a  contrary  rule  of  surrendering incumbent
heads  of  state.  Yet,  the  irrelevance  of  official  capacity  for  prosecution  and
extradition has been among the most controversial forms of resistance to the
proposed African court. Article 27 of the Rome Statute for the ICC highlights a
break from international customary law conventions. It outlines that the statute
applies “equally to all persons without any distinction based on official capacity.
In particular, official capacity as a Head of State of Government, a member of a
Government of parliament, an elected representative or a government official
shall in no case exempt a person from criminal responsibility under this statute.”
This  innovation  was  coupled  with  the  goal  of  “ending  impunity”  in  which
high-ranking officials and governments would not go without punishment. But
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problems  in  Africa  is  one  of  the  main  problems  with  the  popular  justice
discourses of the contemporary period.

While  some  would  argue  that  the  possibility  that  an  African  court  with
overlapping  criminal  jurisdiction  over  political  crimes  would  be  seen  as
undermining or possibly weakening the role of the ICC and fostering mediocrity
of a lesser legalism in Africa, the reality is that a turn toward African judicial
mechanisms will not only provide an opening for rebuilding national judiciaries,
but it will  also open avenues for negotiating political and judicial solutions to
deeply  political  problems  in  Africa.  This  is  what  is  needed  in  Africa  –  the
development of institutional judicial capacity to pursue both political and – when
necessary – judicial solutions for actions that are at the root of mass violence. If
we can accept this as a starting point, then matters related to the cooperation
and complementarity between the ICC and the proposed African court can be
explored in a more productive manner.  The way forward is twofold.  First  we
need to: (1) explore the politics and histories that have produced the conditions
in which all of the cases before the court involve African fatalities/victims and
African  perpetrators.  This  involves  subjecting  ourselves  to  a  more  rigorous
assessment  of  the  failure  of  various  state  and  judicial  projects  in  African
countries  as  well  as  the  workings  of  ICC selectivity  around  jurisdiction  and
gravity;  and (2)  recognize  that  African  violence is  neither  simply  the  fault  of
African states alone, nor of isolated ‘warlords’ or leaders acting within them.
This final point calls on us to regard the utility of an AU mechanism that would
be willing to pursue accountability for violence in ways that address root causes.
While  making leaders  accountable  is  an  important  step,  asserting  modes of
liability  that  include  corporate  criminal  action  and  transnational  economic
crimes, and building competent institutions are also important starting places for
addressing accountability in Africa and beyond.
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